IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RITA S WATER | CE, I NC. and : CIVIL ACTI ON
RI TA'S WATER | CE FRANCHI SE :
CORPORATI ON

V.

JOSIE'S WATER | CE, | NC.,
ALFRED H. EVERETTS, and :
RAYMOND B. OSTROSKI : NO 98-6603

VEMORANDUM AND ORDER

HUTTON, J. July 7, 1999

Presently before the Court are Defendants Josie’'s Italian
Water Ice, Inc., Alfred H Everetts, and Raynond B. Ostroski’s
Motion to Transfer Venue to the Western District of Pennsylvania
(Docket No. 2), Plaintiffs’ Response thereto (Docket No. 10), and
t he Defendants’ Reply Brief (Docket No. 11). For the reasons that
follow, the Defendants’ notion is DEN ED.

| . BACKGROUND

In this action, Plaintiffs Rita’s Water Ice, Inc. and Rta's
Water |ce Franchise Corporation (collectively, “Plaintiffs” or
“Rita’s”) charges Defendants Josie’'s Italian Water Ilce, Inc.,
Alfred H Everetts, and Raynond B. Ostroski (collectively,
“Def endants” or “Josie’s”) with unfair conpetition and trademarks
under the Lanham Act, 11 U. S.C. 88 1115 and 1125, and other cl ains
ari sing under state |l aw. The case reaches the Court on Defendants’
notion to transfer venue to the Western District of Pennsyl vani a.
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Plaintiffs Rta’s Water Ice, Inc. and Rta's Water |Ice
Franchi se Corporation are domciled in the Eastern District of
Pennsyl vania, and operate franchise businesses throughout the
Eastern District of Pennsylvania. Al the Defendants reside in
Luzerne County, which is l|ocated in the Mddle D strict of
Pennsyl vani a. Josie’'s Italian Water lce, Inc. has a principal
pl ace of business located at 261 Harris Hi |l Road, Shavertown,
Luzerne County, Pennsyl vania, 18708, andis currently operating one
(1) location at Rte. 415, Harveys Lake, Luzerne County. Josie’s
does not operate a retail location within the Eastern District of
Pennsyl vania. Alfred H Everetts resides at 112 East St. Mary’'s
Road, W/ kes-Barre, Luzerne County, Pennsylvania, 18702. Raynond
B. Ostroski no longer resides at 1667 Fairfield Road, Yarkl ey,
Pennsyl vani a, 19067. He now resides at 261 Harris H Il Road,
Shavertown, Luzerne County, Pennsylvania, 18708.

The Plaintiffs’ Conplaint alleges the followng facts. Inthe
summer of 1996, defendant Ostroski solicited and visited Rita's
offices in Bensalem Pennsylvania for a franchise opportunity in
the Wl kes-Barre area. During the process of applying for aRta's
franchi se, when defendant Ostroski lived within this D strict,
OCstroski asked Rita's for its market anal ysis show ng where grow h
for Rita’s franchi se woul d be appropriate. After being exposed to
Rita's trade secrets and marketing plans and consulting wth
various nenbers of Rita' s franchise system under the pretext of

purchasi ng a franchi se, Defendants opened a water ice franchise,



which mrrors the image of Rita s franchise and incorporates the
trade secrets of Rita' s franchi se.

The Plaintiffs contend that Defendants’ infringenent caused
damage to Rita’s mark inthat it tends to blur and dilute the mark
Additionally, Defendants used the information they obtai ned under
the pretext of purchasing a franchise business to |ocate other
Rita's franchisees, to request information under a pretext from
t hese franchi sees, to | earn about sources of product, materials and
signage, and gather information prepared specifically for
def endants concerni ng market plans and the availability of sites.
Al of the above informati on was obtained fromeither direct visits
Wi thin the Eastern District of Pennsylvania or by comuni cation to
the Eastern Di strict of Pennsyl vani a, specifically Rita’ s franchise
headquarters. The Conpl aint al so all eges that Defendants engaged
in fraudul ent conduct in perpetrating a fraud against Rita s by
maki ng certain affirmative m srepresentations while in the Eastern
District of Pennsylvania intended to induce reliance, ultimately

i nduced reliance and caused Rita s to suffer danages.

1. DI SCUSS| ON

The Defendants nove the Court to transfer this case to the
United States District Court for the Mddle District of
Pennsyl vani a, | ocated i n Scranton, Pennsylvania, intheinterest of
justice pursuant to 28 U S.C. 8§ 1406(a) or, in the alternative,

pursuant to 28 U. S.C. 8§ 1404(a), for the conveni ence of the parties



and Ww t nesses. The Court shall address each of Defendants’

argunents in turn.

A 28 U S C 8§ 1406(a)

The Defendants assert that venue is not proper in the Eastern
District of Pennsylvania, and the case should therefore be
transferred to the Mddle District of Pennsylvania in the interest
of justice pursuant to 28 U S.C. 8§ 1406(a). The Plaintiffs
contend, however, that venue is proper in the Eastern District of
Pennsyl vania under 28 U S.C. 8 1391(a)(2), asserting that the
Eastern District of Pennsylvania is "a judicial district in which
a substantial part of the events or om ssions giving rise to the
claimoccurred.” As the Third Crcuit has pointed out, events or

om ssions nmust be nore than tangentially connected to the claimto

qualify as substantial under § 1391(a)(2). See Cottman

Transmission Sys., Inc., v. Martino, 36 F.3d 291 (3d Cir. 1994).

"Substantiality is intended to preserve the el enent of fairness so
that a defendant is not haled into a renpte district having no real
relationship to the dispute.” 1d. at 294. Rather than | ooking at
a defendant's "contacts” with a particular district, the test for
determ ning venue is the |ocation of those "events or om ssions
giving rise to the claim”™ |d. To determ ne whether an act or
om ssion giving rise to the clains is substantial, the court nust

| ook at the nature of the dispute. 1d. at 295.



As described in the Conplaint, each and every event which
ultimately led to the instant litigation occurred in the Eastern
District of Pennsylvania, with the sole exception of Defendants’
opening of a Josie’'s Water lce Store in the Mddle District of
Pennsyl vani a. For exanple, the Conplaint contends that the
Defendants solicited and visited a Rita s franchise system in
Bensal em Pennsylvania under the guise of pursuing a franchise
opportunity. Plaintiffs also claim that each and every
m srepresentati on nade by Defendants either directly occurred in
the Eastern District of Pennsylvania or was directly comuni cat ed
by Defendants to Rita’s in the Eastern District of Pennsyl vani a.

Moreover, the Plaintiffs assert that continuing attenpts to
profit fromits theft of Rita's trade secrets are occurring in the
Eastern District of Pennsylvania as well as the Mddle District of
Pennsyl vania and other venues. For exanple, contrary to the
assertions made in Defendants’ Motion, evidence suggests that the
Defendants are actively soliciting franchises in the Eastern
District of Pennsyl vani a. Accordingly, the Court finds that the
Def endants have sufficiently all eged that a substantial part of the
events giving rise to its clains occurred wthin the Eastern
District of Pennsylvania. Thus, venue is proper and the notion to

transfer for inproper venue is deni ed.

B. 28 US C 8§ 1404(a)

The Defendants argue in the alternative that this action
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should be transferred to the Mddle District of Pennsylvania
pursuant to 28 U.S.C. 8§ 1404(a). Section 1404(a) provides: "For
the convenience of parties and witnesses, in the interest of
justice, a district court may transfer any civil action to any
other district or division where it m ght have been brought." 28
U S C 8 1404(a)(1994). The decision whether to transfer an action
pursuant to 8 1404(a) rests in the Court's discretion and is

reviewed for abuse of discretion. See Lony v. E.I. DuPont de

Nenmours & Co., 886 F.2d 628, 631-32 (3d Cr. 1989) (decision to

grant or deny forum non convenience notion is wthin sound
discretion of trial court). The party seeking transfer of venue
bears the burden of establishing that transfer is warranted and
must submt "adequate data of record" to facilitate the court's

anal ysi s. Ricoh Co. v. Honeywell, 1Inc., 817 F. Supp. 473, 480

(D.N. J.1993). Before transferring venue, the district court nust

articulate specific reasons for its decision. Lacey v. Cessna

Aircraft Co., 862 F.2d 38 (3d Cir. 1988); Ricoh, 817 F. Supp. at

480.
The Court's analysis under Section 1404(a) is flexible and

turns on the particular facts of the case. Stewart Org., Inc. v.

Ricoh Corp., 487 U S. 22, 29-30, 108 S. Q. 2239, 2243-44, 101

L.Ed.2d 22 (1988). In @ulf Gl Corp. v. Glbert, 330 U S. 501, 67

S.Ct. 839, 91 L.Ed. 1055 (1947), the Supreme Court |isted several

factors that guide the Court's decision-nmaking in this area. These



factors fall into two categories: (1) the private interests of the
litigants; and (2) the public interest in the fair and efficient
admnistration of justice. @lf G1l, 330 U.S. at 508-509, 67 S.Ct.
at 843.

The private interest factors are: (1) plaintiff's choice of
forum (2) the relative ease of access to sources of proof; (3)
the availability and cost of conpulsory process for unwlling
W tnesses; (4) obstacles to a fair trial; (5) the possibility of
view ng the premses, if viewng the prem ses woul d be appropriate
to the action; and (6) all other factors relating to the
expeditious and efficient adjudication of the dispute. Gulf QI,
330 U.S. at 508-09, 67 S.Ct. at 843. The public interest factors
are: (1) therelative backl og and other adm nistrative difficulties
inthe two jurisdictions; (2) the fairness of placing the burdens
of jury duty on the citizens of the state with the greater interest
in the dispute; (3) the local interest in adjudicating |ocalized
di sputes; and (4) the appropriateness of having the jurisdiction
whose law will govern adjudicate the dispute in order to avoid
difficult problens in conflicts of laws. 1d.

The Suprene Court articul ated these factors with respect to a
notion to dismss for forumnon conveni ence. Nevertheless, courts
routinely look to the Gulf QI factors in deciding a notion to

transfer venue under 1404(a). See, e.qg., Ricoh, 817 F. Supp. at

479-88. Because transfer of venue is |l ess drastic than di sm ssal,



however, district courts have broader discretion to transfer venue

than to dism ss on forum non conveni ence grounds. Nor wood V.

Kirkpatrick, 349 U S 29, 32, 75 S.C. 544, 546, 99 L.Ed. 789

(1955); Al States Freight, Inc. v. Mdarelli, 196 F.2d 1010, 1011

(3d Gr. 1952); Ricoh, 817 F. SUPP. at 479.

1. Analysis
Applying these principles to the instant case, the Court
cannot find that the Defendants have net their burden of show ng
that transfer of this case to the Mddle District of Pennsylvania
will best serve the interests of convenience and justice. The
Def endants have failed to show how either the private or the public
interests weigh in favor of disturbing Rita s original choice of
forumby transferring venue to the Mddle District of Pennsyl vani a.
First, as noted above, the Plaintiffs’ choice of forumshould

not be lightly disturbed. Jumara v. State Farmlnsur. Co., 55 F. 3d

873, 879 (3d Cir.1995). Moreover, aplaintiff's choice of forumis
entitled to deference where the plaintiff has strong ties to the

district. Uniroyal Goodrich Tire Co. v. Mnnis, Gv. A No.

89-4584, 1989 W. 135365, at *2 (E.D.Pa. Nov.7, 1989). In this
case, Rita’s are domciled in the Eastern District of Pennsylvania
and also operate franchise businesses throughout the Eastern
District of Pennsylvani a.

Second, the purpose of 8 1404 is to provide a nore conveni ent

forum not a forumwhich is equally convenient or inconvenient to
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both parties. Van Dusen v. Barrack, 376 U S. 612, 645-46, 84 S.Ct.

805, 11 L.Ed.2d 945 (1964). Simlarly, transfer is not designed to
swtch the economc burden of an inconvenient forum from the

defendant to the plaintiff. Mcheel v. Haral son, 586 F. SUPP. 169,

173 (1983). It my be true that Rta’s choice of forum is
i nconveni ent for the Defendants. This argunent fails, however, to
persuade the Court that venue should be transferred. The
conveni ence of non-party wtnesses is accorded greater weight in

the § 1404(a) anal ysis than party witnesses. See Aquatic Anusenent

Associates v. Walt Disney Wrld, 734 F. Supp. 54, 57 (ND.NY

1990); DEV_lIndus., 1Inc. v. NPC Inc., 763 F. SUPP. 313, 315

(N.D.111.21991).

Third, in evaluating the convenience of the wtnesses, the
Court nust place enphasis on the materiality of each w tnesses
testinony rather than the quantity of proposed witnesses. Austin

v. Johns-Manville Corp., 524 F. SUPP. 1166, 1169 (E.D.Pa.1981).

"One key witness may outweigh a great nunber of |ess inportant

W tnesses." Conputers Plus, Inc. v. AGS Enters., Inc., Gv. A No.
89-1406, 1989 W. 37112, at *2 (E.D. Pa. Apr.13, 1989). In the
present case, the Defendants nerely state that “all of the

wtnesses to the alleged incidents are l|located and reside in
Luzerne County, Pennsylvania.” (Defs.” Mt., 7.) The Defendants
fail, however, to identify any non-party w tness who t hey expect to

testify at trial, let alone specify the testinmony of such a



wi tness. The Defendants therefore fail to neet their hei ghtened
burden under 8 1404 by not identifying with particularity the
unavailability and materiality of specific wtnesses.

Fourth, and finally, the Defendants have not identified any
public factors that weigh in favor of transferring this case to the
Mddle D strict of Pennsylvani a. Thus, the Defendants have not
satisfied their burden of persuasively denonstrating a conpelling
reason to overturn the Plaintiffs’ choice of forum Because the
Def endants have not shown that the balance of conveni ence wei ghs
heavily in their favor, this Court will not transfer this case to
the Mddle District of Pennsyl vani a.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RITA'S WATER I CE, INC. and : ClVIL ACTI ON
RI TA'S WATER | CE FRANCHI SE :
CORPORATI ON

V.

JOSIE'S WATER | CE, | NC.,
ALFRED H. EVERETTS, and :
RAYMOND B. OSTROSKI : NO 98-6603

ORDER

AND NOW this 7th day of July, 1999, wupon consideration
of Defendants Josie’'s Italian Water Ice, Inc., Alfred H Everetts,
and Raynond B. Ostroski’s Mdtion to Transfer Venue to the Western
District of Pennsylvania (Docket No. 2), Plaintiffs’ Response
thereto (Docket No. 10), and the Defendants’ Reply Brief (Docket
No. 11), IT IS HEREBY CORDERED t hat Defendants’ Mdtion is DEN ED.

BY THE COURT:

HERBERT J. HUTTON, J.



